
CULBERSON: 

    Thank you, Mr. Chairman. 

    Following up on Ms. Wasserman Schultz's question, and she's absolutely right, all of us have -- we're deeply concerned about the proliferation of child pornography, exploitation of children on the Internet, but the District Court of Appeals with the D.C. Circuit, the Supreme Court in this most recently decision from the D.C. Circuit -- you don't have ancillary jurisdiction to regulate in areas that are not specifically authorized by the statute. 

    I saw you were the general counsel to the FCC from 1994 to '97, and when you tell us blindly and broadly that you're going to go work on the foundation, you don't have the statutory authority to do what you're attempting to do. 

    You've got a unanimous decision from the D.C. Court of Appeals; you have 10 years of precedent from the FCC in decisions and from the U.S. Supreme Court that you do not have the authority or jurisdiction to do what you are attempting to do. 

    And all that is necessary, if you are, as -- if you are passionate about this and concerned about it, is to go to the authorizing committee and ask them to amend the Communications Act to give you authority to regulate information services, and I would suggest that what you need to ask for specifically is the authority to prohibit illegal content and in particular the abomination of child pornography. 

    And those -- anybody that traffics in it, promotes it, allows it to be transmitted ought to be boiled in oil, and you guys ought to have authority to regulate that. And I'm confident the authorizers would do so. But you will encounter strenuous opposition from all of us in -- any broader effort to regulate lawful content on the Internet. You don't have the authority to do what you're attempting to do, do you? 

GENACHOWSKI: 

    Well... 


CULBERSON: 

    Where -- in any court decision, where in the statute -- you were general counsel from '94 to '97. Tell me specifically in what court decision and where in the statute does it explicitly give you the jurisdiction to do what you're attempting to do? It's not there, is it? 


GENACHOWSKI: 

    Well... 


CULBERSON: 

    Where? 


GENACHOWSKI: 

    With respect, I believe that the proposal that has been laid out, actually, by the -- the different stakeholders in this, there are many who agree that there are different ways under the statute to pursue broadband, and a lot of the debate is which is the best way. So we'd be happy to provide a fuller... 


CULBERSON: 

    Well, you can do it, I'm sure, off the top of your head. You're the general counsel for the FCC. You're an attorney; I'm an attorney. Tell me specifically -- show me -- just tell me. Where in the statute; what court decision is it that gives you the authority to attempt to regulate the Internet in the way that you're attempting to do? 

    I don't see it. It's not there. Can you tell me as a former general counsel and the chairman, where in the statutes and what court case gives you that authority? 


GENACHOWSKI: 

    One question -- I wasn't the general counsel. I was chief counsel to the chairman. 


CULBERSON: 

    Same thing. 


GENACHOWSKI: 

    But, yes, nevertheless, the -- the third-way proposal would go back to the definition that the FCC had of broadband access providers as telecommunication service providers, the people who provide the pipes into your home for broadband access... 


CULBERSON: 

    You would just issue regulation that says you're telecommunication? 


GENACHOWSKI: 

    The commission had that in place in the past and then it adjusted that, and I think lawyers would agree we have the discretion to adjust that... 


CULBERSON: 

    Ancillary jurisdiction is what you're talking about, and the D.C. Circuit said you don't have ancillary jurisdiction and you would also be reversing 10 years of explicit decisions from the FCC classifying the Internet as information service, not telecommunication, right? 


GENACHOWSKI: 

    Well, if -- if I could, there -- there are people who believe we continue to have ancillary jurisdiction... 


CULBERSON: 

    Despite the court decision? 


GENACHOWSKI: 

    Yes, by the way, those are some of the carriers who would encourage us to continue moving under Title I. With respect to whether the classification of broadband access can be changed, there are many, many lawyers -- our general counsel currently at the agency believes that it is well within Supreme Court decisions... 


CULBERSON: 

    Yes, sir. 


GENACHOWSKI: 

    ... Circuit decisions, to adjust that classification. 


CULBERSON: 

    Forgive me, Chairman -- and he's very correct with the five-minute rule, and I will have follow up. Harry Truman used to say he always wanted to meet a one-armed economist so they couldn't say, "on the one hand" and then "on the other hand." 

    There are always lawyers that can tell you that no matter, despite this mountain of Supreme Court decisions, and this most recent explicit Court of Appeals decision, that you do not have ancillary jurisdiction, and despite all these decisions from the FCC over the last 10 years, that you don't have the jurisdiction or the authority to regulate Internet; we're just going to do it anyway is what you're telling me. 


GENACHOWSKI: 

    No, sir, that's not what I'm telling you. I'd be happy to... 


CULBERSON: 

    Well, sure it is. 


GENACHOWSKI: 

    We're not going to regulate the Internet. 


CULBERSON: 

    Let me just ask you again, where in the law, what statute specifically gives you this authority, and what court case gives you this authority explicitly, when you've got a unanimous opinion from the D.C. Circuit that says you do not have "untrammeled freedom to regulate activities over which the statute fails to confer you that authority." 

    You don't have the authority. All you need to do is go to the authorizing committee. 

    Go to Mr. Waxman; as Ms. Wasserman Schultz suggests, child pornography is vile. I mean, you ought to go in and just ask for authority to regulate illegal activity. You'd get it. Ask for the authority. You don't have it in statute; you don't have it under court cases, do you? Tell me the case. 


GENACHOWSKI: 

    With respect, I believe we have authority. 


CULBERSON: 

    Where? Where? 


GENACHOWSKI: 

    Under Title II. 


CULBERSON: 

    Where? Where? 


GENACHOWSKI: 

    Many people believe we have authority under Title I. 


CULBERSON: 

    OK, show me. Tell me the -- tell me the provisions. Where? 


GENACHOWSKI: 

    Title II applies in... 


CULBERSON: 

    What statute? 


GENACHOWSKI: 

    Various... 


CULBERSON: 

    I've got it right here. Where? 


GENACHOWSKI: 

    Sections 201, Section 202, many... 

    (CROSSTALK) 


CULBERSON: 

    ... 201 and 202 -- hold on. 


GENACHOWSKI: 

    ... apply to telecommunications carriers. 


CULBERSON: 

    I'll do my follow-up: 201 and 202, where else? 


GENACHOWSKI: 

    In general, Title II applies to telecommunications... 


CULBERSON: 

    In general providers. Telecommunication is not information services. That's my point. The D.C. Circuit said the Internet is information services. You're given authority to regulate telecommunications, right? You're an attorney. Come on. 


GENACHOWSKI: 

    Yes, I'd be happy to continue this... 


CULBERSON: 

    Don't dodge. 


GENACHOWSKI: 

    No, sir, I'm trying to answer your questions directly. The question is whether the provision of broadband access to consumers is telecommunications... 

    (CROSSTALK) 


CULBERSON: 

    ... or telecommunication. The chairman has been very generous, but Ms. Wasserman-Schultz is exactly right. We need to absolutely shut down child pornography. Go to the authorizers. You don't have the authority to do what you're attempting to do. Just go to -- why don't you go to the authorizers? Will you? 


GENACHOWSKI: 

    I understand your point. We're in discussions with our authorizers. 


CULBERSON: 

    Thank you, Mr. Chairman. You've been very gracious. 


GENACHOWSKI: 

    Thank you, sir. 

Part II

CULBERSON: 

    If I could just ask Ms. Emerson if you've got television service in all parts of your district, broadcast where they can put rabbit ears up? 


EMERSON: 

    No. 


CULBERSON: 

    Oh. 


EMERSON: 

    I do not. There are parts of my districts where you have to use satellite in order to get television. 


CULBERSON: 

    Television? 


EMERSON: 

    And -- and it's not necessarily local. 


CULBERSON: 

    OK, but it's all digital now? It's all digital? 


EMERSON: 

    Yes, it is. 


CULBERSON: 

    All right. The way to do this -- I'm serious. If you would consider granting television stations the ability to be Internet service providers, the marketplace will take care of this. And they can install the equipment. Let them charge a fee for it and, through the satellites or through the transmission towers, they can provide Internet service on that unused portion of their digital spectrum to the country. Consider it. Try to think outside the box, you know.

    And a couple of follow-ups, Mr. Chairman, because it's truly not a matter, and I'm really not -- this is not a matter of interpretation on my part, the -- the D.C. Circuit Court of Appeals in the first week of April just handed down this decision on the Comcast case, and if I could, Chairman Serrano, during the last part of my five minutes here, the remainder of my five minutes, just a couple of seconds, let me quote for the record that the D.C. Court of Appeals says in this case, "We must decide whether the FCC has authority to regulate an Internet service provider's network management practices." 

    The FCC acknowledges, Mr. Chairman, that it has no express statutory authority over such practices. 

    And the commission relies on Section 41 of the Communications Act, which authorizes the commission to, quote, "perform any and all acts and make such rules and regulations and issue such orders that are not inconsistent with this chapter as may be necessary in execution of its functions," sort of like the necessary and proper clause, Chairman Serrano, of the Constitution which has been interpreted very broadly to give Congress authority in areas that the founders did not intend. 

    But here the D.C. court ruled explicitly you do not have authority to regulate the Internet -- Internet service providers or regulate the Internet, not only because the statute doesn't allow you to do it, and you acknowledge the FCC's stipulated in court that you don't have this authority expressly under the statute, but you're relying on this necessary and proper clause, and the FCC has repeated ruled that the Internet is information services, not telecommunication services. Everything I've just said is accurate. 


GENACHOWSKI: 

    I disagree with you, sir. We will provide a full legal briefing. 


CULBERSON: 

    I just quoted from the D.C. court. Did I misquote the D.C. Court of Appeals? I just read it. 


GENACHOWSKI: 

    You know, I don't have it in front of me. I don't think you misquoted it, but the issue of whether transmission services by broadband providers is inside the Communications Act under its various titles is one in which many lawyers, including the career staff at the FCC and our excellent general counsel... 


CULBERSON: 

    OK. 


GENACHOWSKI: 

    ... believe that, under Brand X and other decisions, there is clearly the authority to move in. 


CULBERSON: 

    OK. Therefore let me just quote you the -- this is the D.C. Court of Appeals. "The FCC acknowledges that you have no express statutory authority over the regulation of the Internet." 

    I'm quoting from the D.C. Court of Appeals opinion. That was your position in court. Are you telling this committee that your position today on -- what is it -- June 10th is different from the position you had in the D.C. Court of Appeals?


GENACHOWSKI: 

    You're raising issues around definitions of information services, transmission services, telecommunication services that are very complex, and we would be happy to... 


CULBERSON: 

    According to the Court of Appeals' opinion, you told the Court of Appeals you don't have this authority. Have you changed that position? 


GENACHOWSKI: 

    The -- the court invalidated the approach that the commission had taken. 


CULBERSON: 

    Right, the ancillary jurisdiction approach. 


GENACHOWSKI: 

    It did not invalidate other approaches that are now on the table for consideration. But I would have preferred the other approach. 


CULBERSON: 

    Well, of course. You're an attorney. 


GENACHOWSKI: 

    The -- the court disagreed with the mechanism that the FCC had used... 

    (CROSSTALK) 


CULBERSON: 

    The ancillary jurisdiction? 


GENACHOWSKI: 

    ... protect consumers, promote competition, particular (inaudible) and the... 


CULBERSON: 

    I understand. My time is very limited, and forgive me for interrupting. The Chairman is... 


GENACHOWSKI: 

    No, go ahead. 


CULBERSON: 

    ... very gracious with the time, but, Mr. Chairman, it is a fact, and the -- and Chairman Genachowski cannot disagree that the FCC has standing rules that the Internet is information services, and he has not disagreed that the FCC stipulated, told the Federal Court of Appeals that the FCC has no -- and I'm quoting from the opinion -- "has no express statutory authority to regulate the Internet." 

    He can't quote me the statute. You haven't changed your position that you had in court. So therefore you, the FCC, has no express statutory authority to regulate the Internet. 

    So what -- my point is, Mr. Chairman, is we need to have an amendment, and I will be offering an amendment that none of the funds appropriated by this committee can be used to regulate the Internet, because that's the ruling of the Court of Appeals; that's the ruling of the FCC, and you have not appealed this to the Supreme Court, have you? 


GENACHOWSKI: 

    Well, I look forward to working with you and others in making sure that we can pursue investment in broadband future for all Americans, because that's what the stake in this debate is...


CULBERSON: 

    The way to do that is through the marketplace. 


GENACHOWSKI: 

    That's your interpretation, but we will provide a full legal briefing, and I look forward to ongoing discussions about it. 


CULBERSON: 

    Mr. Chairman, you've been very gracious. I appreciate the time. Thank you sir. 

