Before the
FEDERAL TRADE COMMISSION

)

In the Matter of ) Project No. P091200
)

News Media Workshop: )

From Town Crier to Bloggers: How Will )

Journalism Survive the Internet Age? )

)

Comments of Public Knowledge

Sherwin Siy
Deputy Legal Director

Christopher M. Reilly
Law Clerk

Public Knowledge
1818 N Street, NW
Suite 410

Washington , DC 20036
202-861-0020

June 15, 2010



Public Knowledge respectfully submits these commentesponse to the Federal
Trade Commission’s (“FTC”) staff discussion draftRmtential Policy Recommendations
to Support the Reinvention of JournaliSnPublic Knowledge is a non-profit public
interest organization devoted to protecting cit&eights in the emerging digital
information culture and focused on the intersectibmtellectual property and
technology. Public Knowledge seeks to guard thletsi of consumers, innovators, and
creators at all layers of our culture through legige, administrative, grass roots, and
legal efforts, including regular participation iapyright and other intellectual property
proceedings that threaten consumers, trade, aogation. As Public Knowledge’s
relevant expertise is in intellectual property,slaeomments focus on the FTC’s potential
intellectual property policy recommendations.

SUMMARY

The FTC should not recommend policy changes wiglane to intellectual
property. These potential intellectual propertliggorecommendations are not aimed at
aiding journalism as a whole, but instead seekdtept a particular subset of news
organizations. Furthermore, these recommendati@ysnot solve the problems faced
by the journalism industry, but will have widesptagegative consequences. The
ramifications of any adjustment to intellectual peaty law would be far reaching and
extend to a wide variety of content, creators, sis@nd consumers. Changes to

intellectual property law may endanger free expogsand First Amendment rights, the

! Federal Trade CommissioRptential Policy Recommendations to Support the\Reition of Journalism
(Staff Discussion Draft) (2010vailableat http://www.ftc.gov/opp/workshops/news/junl5/docsyne
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cornerstone of journalism, without actually aidjogrnalists. As the benefits to
journalism of any change in intellectual propegw lare tenuous, but the harms to all
citizens great, the FTC should not recommend expgritbt news, limiting fair use, or
creating an undeveloped news licensing regime.

The problems faced by the news industry today at@product of current
intellectual property law, but instead are—at leagiart—a product of business
decisions made by news organizations themsél\dany news organizations chose to
go public during the 1960s, beginning a shift inue from improving journalism to
increasing profits. Beginning in the 1990s, many news organizaticgah to
consolidate to form regional clusters, reducing petition and increasing profifs.
Finally, ownership of many news organizations ghiftrom the hands of media
companies to banks and private investment firm® wawed these institutions more as
investments than sources of information and pugmiod? In this environment, news
organizations chose to increase short-term praditgns rather than invest in improving
news operations for the long tefmNews organizations have become greatly indebted
and overleveragéalue more to these short sighted, profit-centriifess decisions than
any weaknesses in intellectual property law. Ashsghanging intellectual property law
is not the answer to the industry’s woes.

Instead, journalism should be brought into the 2&stury by other means. News

organizations should look to developing innovatwsiness models to right themselves

2 Victor Pickard et al., Free Pre€gving the News: Toward a National Journalism ®gg& (2009),
available athttp://www.freepress.net/files/saving_the news.pdf
% Joint Comments of Free Press et al., Federal Canmaiiions Commission GN Docket No. 10-25, at 33-
?4 (dated May 7, 2010vailable athttp://www.freepress.net/files/lFoM_Comments_NAF_FRAP.pdf.

Id.
°|d. at 34-35.
j Pickard et al.supranote 2, at 7.
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and thrive in the digital age. In order to bringithl journalism to the masses and
encourage the development of new journalists amd reganizations, broadband access
should be expanded to all citizens, regardleseaztion, wealth, or disability.
Furthermore, net neutrality principles should b®erred to ensure that this access is to
an open Internet, where all content is free fromdious discrimination. More attention
should be given to these goals, rather than to fuduand unnecessary changes to
intellectual property law.

As any changes intellectual property law would txeeew problems for all
citizens, without necessarily solving any of thelgems faced by journalists, the FTC
should refrain from recommending any changes iellgttual property law.

. The FTC Should Not Recommend Expanding the Hot News Doctrine

The FTC’s Staff Discussion Draft lays out two putal recommendations to
expand the hot news doctrileThe hot news doctrine is not part of copyright,laut is
instead a common law tort of misappropriatfthat enables an organization to protect

the facts it gathers to a limited extent for a tediperiod of timé! There is no longer

8 Furthermore, criticism of the potential policiesthe Staff Discussion Draft has come from newscesl
themselves.See, e.g.Nate AndersonAnnals of Imbecility: $5 ISP Tax to Fund Online talism?, ARS
TECHNICA, June 7, 201Mttp://arstechnica.com/tech-policy/news/2010/06ldsstupidest-ideas-for-
saving-journalism-in-the-internet-age . aeglitorial, FTC Floats Drudge TaXWVAsH. TIMES, June 4, 2010,
http://www.washingtontimes.com/news/2010/jun/4fftiats-drudge-tax/Michael GonzalesThe FTC
Confuses Newspapers with Journalism as it Seeks\ialia Tax HUFFINGTONPOST, June 7, 2010,
http://www.huffingtonpost.com/michael-gonzalez/fieeconfuses-newspape b 602937 .hthelff Jarvis,
How Not to Save Newnl.Y. PosT, June 3, 2010,
http://www.nypost.com/p/news/opinion/opedcolumntstsy_not_to_save news_2g7lgzaZNuwuZU80CV
cQ7M; Jeremy W. Peter§overnment Takes on Journalism’s Next ChagpteY. TIMES, June 14, 2010, at

B7, available athttp://www.nytimes.com/2010/06/14/business/medifi¢1dtmI?scp=2&sq=FTC&st=cse
® Staff Discussion Drafisupranote 1, at 9-10.

12 SeeClay Calvert et al All the News That's Fit to Own: Hot News on thestnet & the Commodfication
of News in Digital Culturel0 Wake Forest Intell. Prop. L.J. 1, 3 (2009).

M International News Service v. Associated Préds8 U.S. 215, 245-46 (1918).




any federal hot news doctrine, but the doctrinéestists in a number of statés.The
first proposal laid out in the Staff Discussion fDia to amend the Copyright Act to
create a federal hot news stattiteThe second proposal seeks to encourage the
development of the hot news doctrine in state comlaa by amending the Copyright
Act to clarify that it does not preempt state hewve law™* Currently, there is some
confusion as to whether the many state variantseohot news doctrine are preempted
by Section 301 of the Copyright Attarguably chilling development of the doctrine.
Because copyright and hot news are not merely ateetl but in fact antagonistic,
extension of hot news (particularly, by amending @opyright Act) would have
widespread negative consequences, and the FTCdsthaukfore refrain from making
this recommendation.

Copyright and hot news are two vastly differenttdoes with vastly different
goals. The purpose of copyright is to promote tova and the public good by
protecting creative expressidh.Copyright law balances the development of proper
incentives for authors to create against the utengaal of benefiting the public by
“promoting broad public availability of literaturmusic, and the other artd"and
“encourag(ing] others to build freely upon the id@ad information conveyed” by these

works!® A foundational concept in meeting these goalstai®d by the Supreme Court,

12%17, Inc. v. Lavandeirs63 F. Supp. 2d 1102, 1104 (C.D. Cal. 2086k, e.g.Alcatel USA, Inc. v. DGI
Technologies, Inc166 F.3d 772, 788 (5th Cir. 1999) (Texas laMational Basketball Ass'n v. Motorola,
Inc., 105 F.3d 841, 843 (2d Cir. 1997) (New York la@Al Audio of N.Y., Inc. v. Columbia Broad. Sys.,
Inc., 340 A.2d 736, 748 (Md. Ct. Spec. App. 1975) (Mang law).

13 Staff Discussion Drafsupranote 1, at 10.

“1d. at 9-10.

15X17 563 F. Supp. 2d at 110gee alsdl7 U.S.C. § 301 (2010).

18 Feist Publications, Inc. v. Rural Tel. Serv. 499 U.S. 340, 349 (1991).

"Sony Corp. of Am. v. Universal City Studios, 1464 U.S. 417, 432 (1984).

'® Feist 449 U.S. at 350



is that “facts are not copyrightabl&”

The hot news doctrine, on the other hand, sergpssite goals by contrary
means. The hot news doctrine was developed tdeenalws organizations to profit from
their news gathering, by prohibiting others froormgshe facts underlying the news
“until its commercial value . . . has passed awdyAs opposed to copyright law, the
goal of hot news is to protect private gain, rathan ensure that benefits run to the
public. Copyright lavalreadyprotects particular expressions of news, but thtenbws
doctrine, unlike copyright, extends a new “quasigarty” right to the facts underlying
this expressiofi: The hot news doctrine is controversial and hasloeiticized both in
the courts and acadenffa.Furthermore, the concept has never gained engrogimd to
be embodied in a federal statute.

The extension of the hot news doctrine would rewember of widespread
negative consequences. Public discourse mayftexistithe hot news doctrine is
extended. If the transfer of particular facts naejate hot news law, discussion of these
facts among citizens may be chilled. Extendingpprty rights to facts will directly
inhibit all citizens’ freedom of speech. This softharm is exactly the kind to be
prevented by the First Amendment, and enforcintsagainst this factual speech can

easily run afoul of Constitutional rights.

91d. at 344;see alsdl7 U.S.C. § 102(b) (2010iarper & Row, Publishers, Inc. v. Nation Enterpase
471 U.S. 539, 556 (1985) (“No author may copyrigilstideas or the facts he narrates.”).

2 |International News Servic@48 U.S. at 245-46 (emphasis removed).

L1d. at 242.

2 gee, e.glnternational News Servic@48 U.S. at 248-67 (Brandeis, J., dissenti@ijeney Bros. v.

Doris Silk Corp, 35 F.2d 279, 280-81 (2d Cir. 1929) (refusingppls the misappropriation tort created in
International News Servide dissimilar facts); Restatement (Third) of Unf@ompetition § 38 cmts. b-c
(1995) (discussing concerns with and developmetti@misappropriation doctrine); Jason R. Boyarski,
Note, The Heist of Feist: Protection for Collections ofdrmation and the Possible Federalization of “Hot
News’ 21 CARDOZOL. Rev. 871 (1999); Shane M. McGee, Case N@aoling Off the Hot-News
Exception: Nat'| Basketball Ass’n v. Motorola, Ing05 F.3d 841 (2d Cir. 199,/66 U. Cin. L. Rev. 1019,
1041-43 (1998) (discussing concerns with and difficoutlining the misappropriation doctrine).



Furthermore, news organizations themselves mdalbeed. News organizations
often build off of the facts reported by other newganization$®> Extending property
rights to facts would eliminate secondary usesen¥s1 Other newspapers, bloggers, and
journalists could not provide additional analysisplanation, or detail on a particular
story, if its underlying facts were controlled byogher organization. This would harm
the overall quality and richness of journalism. diabnally, the harm caused by the
inability to utilize the underlying facts reportbgl news organizations would extend to
both incumbents and new entrants. This lattergoayeincludes bloggers and citizen-
journalists who, though not necessarily perforntimgysame role as traditional news
organizations, perform a valuable service in prmgccommentary, practical
perspectives, first hand reports, and analysisuorent events.

Extending the hot news doctrine would not encoeitagfter journalism. To the
contrary, hot news places greater emphasis ontipigphff of plain facts reported, and
not on the quality of reporting and the level oélysis that remain the pride of news
organizations and the best lure for their read@ise status quo of the law requires news
organizations to adapt and add value to their jalism, whereas the proposed changes
merely would allow these organizations to lock aulland inefficient business models,
while creating widespread negative consequenceshéharms to society and to
journalism itself would be great, the FTC should rommend expanding the hot news
doctrine.

. The FTC Should Not Recommend Limiting the Fair Use Doctrine

The Staff Discussion Draft also lays out a recandation to amend the

% Staff Discussion Drafsupranote 1, at 10.



Copyright Act to limit the fair use doctrirfé. The doctrine would be limited to remove
protections from the potentially infringing actieis of search engines and aggregators.
Additionally, it was proposed that legislation agfly hold that fair use does not apply
to search engine caching. A limitation on the tsie doctrine would be problematic to
define, overbroad, and have widespread and negativeequences. The FTC should not
recommend this policy.

Copyright law’s goals of promoting progress of kiedge and expression require
balancing its restrictions with the First Amendmeght to free speech.In particular,
fair use enables copyright law to serve its pub&oefit goals by excluding from
infringement certain uses of copyrighted works.eSduses include “criticism, comment,
news reporting, teaching . . ., scholarship, ceaesh. . . 2 Indeed, fair use “permits
courts to avoid rigid application of the copyrigitatute when, on occasion, it would stifle
the very creativity which that law is designedaster.””” This necessary flexibility of
the copyright law is expressly necessary for neyp®rnting, as well as countless other
beneficial activities, ranging from educationalg@etations to buffer copies that allow
computers to process information for display.

The broadly framed and notoriously fact-specifiplagation of fair use does not
readily admit of broad changes, especially sinceany types of speech rely upon its
protection. Limitations on fair use intended totect news reporting could easily be

overbroad. Since fair use protects uses of newsrikjust reporting — including

24 Staff Discussion Drafsupranote 1, at 11.

% See Eldred v. Ashcrof37 U.S. 186, 219-20 (2003) (discussing how dgpyiis balanced against the
First Amendment).

%17 U.S.C. § 107 (2010).

?'Stewart v. Abendt95 U.S. 207, 236 (1990) (quotitmva State Univ. Research Found., Inc. v. American
Broad. Cos.621 F.2d 57, 60 (2d Cir. 1980)).



criticism, comment, scholarship, research, anchieg® — any limitation on the fair use
of news risks encumbering these other fair uses.

Assuming that the proposals to amend fair use wbelthore narrowly tailored,
this narrow exception to fair use would raise conseas to how the limiting lines would
be drawn. Fair use might be limited based uponareator, user, or content. What types
of works and what content creators and users woellihrgeted by the proposed
exception? If the fair use of news is limited lthepon content creator or user, there is
difficulty in identifying who exactly falls into t category of news organizations. The
content of a certain group of news organizationg beprotected by this limitation,
while use by a different group of news organizatiaray be outside the protection of fair
use. Even the sites of news aggregators and neggdrs could easily be included
within this definition, meaning not only that theope of copyright would be expanded at
the expense of free expression, but also thatutisnlproposed to improve the position
of traditional news outlets versus aggregatorsctfudt as easily create a copyright
windfall for aggregators or bloggers at everyorexpense.

There are additional concerns if fair use is limibased upon the type of content.
Limitations on the fair use of news would undermtine usually greater leeway afforded
to fair uses of factual works. Additionally, it is unclear what types of contembuld
count as news. This may include only traditionaited articles or broadcasts, or it may
include blog posts, forum commentary, or even ematsages relaying information

about current events. Creating special categofiesers, creators, or content would run

%17 U.S.C. § 107.
2 Sony 464 U.S at 455 n.40.



contrary to the “necessarily . . . flexible” fas@iinquiry® and would require troublesome
line drawing.

As with an expansion of the hot news doctrinematétion of fair use would also
constrain the news industry. News organizatiozethe information reported by other
organizations in ways that comprise fair 5eBlogs often report and comment on news
first reported by major news organizations, andvilse major news organizations
sometimes utilize reports first coming from blogg®r The fair uses of other
organizations’ articles would be circumscribed bstatutory limitation, harming
incumbent news organizations and new entrants.alike

Finally, the proposal to explicitly eliminate faise protection of search engine
caching would undermine efficient searching andusing without providing substantial
benefits to news outlets or copyright holders gelher Search engine caching is the
process by which search “robots” make copies of svs that are saved to the search
engine’s servers and index&dThese cached copies are searched and links to the
matching websites provided when a user querieseaech engin& Search engine
caching is useful for improving Internet performanarchiving, and web site
comparisort>

Caching itself does not threaten the copyrightsesfs organizations. Cached
copies of works have a minimal impact on the valiihe content. Users do not look to

accessing the cache to obtain and enjoy conteathelR the existence of the cache, as

0|d. at 479-80.
31 staff Discussion Drafsupranote 1, at 11.
%2 3ee, e.g.Danny SullivanHow the Mainstream Media Stole Our News Story Witi@redit Daggle,
http://daggle.com/mainstream-media-stole-news-stoedit-1906(last visited June 14, 2010).
*Nicole Bashor, Commenthe Cache Cow: Can Caching and Copyright Co-exBtPMARSHALL REV.
g)4F|NTELL. ProOP. L. 101, 107-08 (2006).

Id.
*1d. at 109.
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utilized by search engines, drives people to tigiral location of the content. In
analyzing search engine caching, the Ninth Cidawihd that all four fair use factors
weighed in favor of finding that browser cachingifair use’® If we are to remove the
similar practice of search engine caching fromréa#m of fair use, it should be because
some fundamental purpose of the doctrine is notdogerved- if, for instance, the copies
made in the cache are having a detrimental efiethe market for the cached works.
However, the Ninth Circuit found that browser caghthas no more than a minimal
effect on [a copyright holder's] rights, but a ciolesable public benefit*” A limitation
on the fair use of search engine caching would imuhe the fair use protection of
browser caching and endanger the “considerablaglbhefit” provided by both forms
of caching.

While search engines do make copies of news atigleaching, their ability to
do so under fair use seems far removed from thkeciges faced by news organizations.
The websites of newspapers would not gain additima#ic or advertising revenue
without the search engine indexing, and non-cachggregators and various other
websites would continue to draw traffic away froews sites. The fact that some search
engines also operate prominent news aggregatossmdeuggest that search engines are
the proper parties to defray the costs of onlingrjalism. Assuming for the sake of

argument that aggregators are parasitically takkaffjc and advertising revenue from

newspaper websites, neither preventing search esiom caching, nor charging them

% perfect 10, Inc. v. Amazon.com, |87 F.3d 701, 726 (9th Cir. 2007) (quotierfect 10 v. Google,
Inc., 416 F. Supp. 2d 828, 852 n.17) (caching “is namoercial, transformative, and no more than
necessary to achieve the objectives of decreastvgonk latency and minimizing unnecessary bandwidth
usage (essential to the [I]nternet). It has a mahimpact on the potential market for the originairk . . .

7).
3" perfect 10487 F.3d at 726.
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for the privilege would stop an aggregator fromtoaring its business, nor would it
seem appropriate for a search engine to now bedszibg newsgathering if it is not the
source of the problem.

As limiting the fair use doctrine would be overadp problematic to define, and
have widespread and negative consequences, thskau@ refrain from recommending
a limitation on fair use.

[11.  TheFTC Should Not Recommend Creating a News Licensing Scheme
Without Further Examination

The FTC Staff Discussion Draft lays out a potdmga@icy recommendation to
create a news licensing scheffieThe potential proposal discussed would be manglato
and managed by the federal government. Underrtspmped scheme, every Internet
Service Provider (“ISP”) would pay a set fee (oftias $5 to $7) on each of its
accounts. ISPs would almost definitely pass atbege fees to subscribers. These fees
would be collected by a new branch of the Copyr{@fiice, which would distribute the
fees to copyright owners. These copyright ownesald/have to submit records of their
content downloads to determine the amount of liedasds to be paid to them. The basic
outline of the proposal raised in the Staff Discus®raft suggests several fatal
complications, and the licensing proposal shouldoeorecommended absent far more
details on the formulation of this news licensicgeame.

A foundational concern with a news licensing scaésrthat it presupposes either
a change in copyright law or the imposition of & hews right. While a copyright does
currently exist in particular expressions of thereeno property right exists beyond this.

Without major changes in the law, news organizatiould have nothing to license. At

3 Staff Discussion Drafsupranote 1, at 11-13.
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base, a licensing regime may serve as an alteenateans to create new property rights
in news and limit the fair use of news.

It is unclear just what content would be licensedo would be paid out of the
license fund, and how much. If license fees aré pat to a designated list of news
organizations, there would be endless debatewawhacshould be included on that list.
Defining particular types of content as news orfaoes similar definitional problems.
News might include just printed articles or videgsents, but it also might include blog
posts, commentary, and endless other forms ofgessgrated content. It is unclear, for
example, whether Gawker would be eligible to regdunds if it reposts segments of a
New York Timearticle in an article of its own, with its own oingl content and
commentary added. And if allocation of funds i®©&determined by traffic, funding
would be distributed to those sites that are alrggherating the largest amounts of
advertising revenue hardly addressing the problem of funding underagppted
sources.

Additionally, a universal, compulsory licensindieme could become overgrown.
Other content providers, such as the creators sfanuideo programming, or fictional
text, could demand similar licensing regimes, eaith a fee to be passed by the ISP to
the consumer. Such an increase in costs, passegltalaonsumers, would render
Internet access burdensome to some and prohilhatigthers.

A further consideration is what sorts of uses widag granted by the payment of
the license. So long as the license fee was paid|dithe licensees be permitted
complete reproduction and distribution rights?0f the ISP licensees would be able to

do far more than is currently allowed by lawhough whether or not ISPs would find it
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useful to suddenly be in the news business is dbleatOn the other hand, a licensing
scheme may cover just a particular set of usegubtitvhere the line would be drawn
between licensed and unlicensed uses is uncleavanld be somewhat arbitrary.

Lastly, voluntary licensing regimes, like thoséabtished for the music industry —
such as BMIASCAP, and SESAC — have functioned for a numbereafs®® Any news
licensing scheme should similarly be operated wolantary, rather than mandatory, basis.

As the basis, merits, proper structure, and effeta news licensing scheme are
unclear, the FTC should refrain from making anyremendations regarding news licensing
until it is further examined.
IV.  Conclusion

Any change to intellectual property law would emgler the rights of free expression
for all citizens, including journalists. These mmarwould result without necessarily solving
the problems faced by journalists. For the foregaeasons, Public Knowledge respectfully
asks that the FTC refrain from making any poliayor@mendations with respect to

intellectual property.

39 Stephen Neva#\n Income Model for Digital JournalisB8y Presented at the FTC’s News Media
Workshop (Mar. 10, 2010available athttp://www.ftc.gov/opp/workshops/news/mar9/docsasepdf.
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