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Dear Representative Lofgren:

Thank you for your letter of May 1, 2008 requesting my views on certain
provisions of H.R. 5889 (the “Orphan Works Act of 2008”), namely (1) the duties that
the legislation places on the Copyright Office and (2) the ability of the Library of
Congress and similarly situated libraries and museums to avail themselves of the bill’s
provisions, particularly with respect to the “safe harbor.” I address these provisions
below and, where appropriate, include drafting recommendations.

As a preliminary matter, I wish to express my gratitude to the Subcommittee for
addressing orphan works legislation. There is strong support among a wide array of
stakeholders for the general approach of the bill, which is to limit the exposure of good
faith users who conduct and document a qualifying (but ultimately unsuccessful) search
for the copyright owner. The Copyright Office recommended the same approach in its
2006 report.

Duties of the Copyright Office

1. Statement of Use: “The “Dark Archive”

By way of background, both H.R. 5889 and S. 2913 (the “Shawn Bentley Orphan
Works Act of 2008”) introduce several new conditions of eligibility that did not exist in
H.R. 6052 (“The Copyright Modernization Act of 2006”). The new conditions that
appear in both bills, and which I support, are:

1) arequirement that the user include a symbol or other notice of use on the
work or in connection with the use to help copyright owners track uses;

2) arequirement that the user assert in the initial pleading of any suit brought by
the owner the ability to claim orphan works limitations, rather than surprising
a copyright owner by pleading it at a later date (such as during the remedies
phase of a trial);

3) arequirement that the user consent to, or be held to be within, the jurisdiction
of United States district court; and



4) arequirement that the user state with particularity the basis for the ability to
claim orphan works limitations at the time the initial discovery disclosures are
required, including by handing over the documentation of the search.

These provisions were not included in the orphan works legislation considered in
the 109™ Congress. Some owner groups, however, have expressed concerns that the prior
legislation contained insufficient safeguards to deter bad actors from attempting to use
the orphan works regime in bad faith to mask piracy. I believe that the four additional
hurdles outlined above offer appropriate safeguards because each of them (to varying
degrees) achieves significant deterrent effect with a relatively small amount of burden on
the user and relatively little administrative cost and waste.

However, H.R. 5889 goes further than these four and adds a fifth condition of
eligibility: the requirement that a user file with the Copyright Office a “Statement of Use”
for inclusion in what has been informally labeled the “dark archive.” In my view, the
“Statement of Use” condition would create an unnecessary administrative impediment for
good faith users that is likely to deter many beneficial uses because of the costs and
burdens it would impose on users of orphan works. Since there are already multiple
provisions in the bill to address bad actors, including those mentioned above, the
impediment is unjustified.

I would like to stress that documentation is an important part of the orphan works
regime but one that is already sufficiently clear. The proposed statute specifies that the
user must document the search prior to making use of the copyrighted work. Users thus
have the burden of presenting evidence of this documentation, and a user who fails to
present persuasive documentation in copyright infringement litigation will lose all the
benefits of the orphan work regime. Adding on top of this a requirement that the user file
a statement related to the documentation will add little in the way of incentive but could
disqualify users who have otherwise fully satisfied the search and documentation
conditions.

I also expect that unless the fees that users would submit with their “Statements of
Use” are supplemented by government appropriations, the cost of filing Statements of
Use would deter many of the valuable uses that could be made of orphan works. The
Copyright Office would have to charge a fee to receive, index and store dark archive
material, consistent with its fees for registration and recordation of documents. Ata
minimum, the fee would have to recover the cost of processing and retaining the
materials received for the archive. In reality, the fee would have to also cover the cost of
maintaining, preserving and retrieving the materials over many, many years. Users
would of course have to consider this cost before filing and we are concerned that many
users are likely to determine that the hurdle is too expensive to justify. I must stress that
any cost that is not passed on to users would have to be recouped from appropriations,
something that would be very difficult to accomplish in the current budgetary
environment. We do not know what the actual cost to users would be without studying it,
but by way of comparison, registration fees are $45 for physical filings and $35 for
electronic filings. The fee for recordation of documents is $95 for a single title plus an



