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SUMMARY

The Ad Hoc Public Interest Spectrum Coalition (PISC) applauds the Commission for
including issues raised by PISC in the initial comment period.

The United States continues to fall further behind the rest of the world in broadband
Internet access — our markets lack the competition necessary to serve consumers with lower
prices, faster speeds and universal access. Even as the broadband market has further
consolidated — leaving 96% of the market in the hands of two technologies — our policy
framework has only served to diminish opportunities for competition. The auction of the 700
MHz spectrum creates a new possibility for competitive broadband provision. It is imperative
that we learn the lessons of the wireline market and make the appropriate policy corrections in
the launch of the most promising wireless broadband markets.

The Commission simply cannot choose to let current market conditions and participants
control the outcome of the upcoming auctions. To date, existing wireless broadband providers
do not offer a useful “third pipe” for American consumers. Perhaps most importantly, this
market for broadband capable mobile devices is dominated by the same incumbent firms that
control the wireline broadband market. These incumbents make clear that they have no intention
of offering broadband with the freedom to attach any device and run any application.

To foster real wireless broadband — the fast, ubiquitous, and dynamic third pipe everyone
agrees our country desperately needs — PISC recommends that the Commission take the
following steps both to ensure that new spectrum is offered on an open and nondiscriminatory
basis and to bring in new entrants interested in challenging the current cozy wireless oligopoly
and broadband duopoly:

1. Anonymous Bidding: Anonymous bidding prevents bidders from using signaling and
blocking techniques during the auction to deter new entrants from participating.
Anonymous bidding will both maximize the likelihood of new entrants and better ensure
an appropriate return to the public for the use of valuable public licenses.

2. Exclusion of Incumbents or New Entrant Credits: Exclusion of existing incumbents
remains the simplest way to create a class of new entrants able to compete with existing
providers. Alternatively, a “new entrant credit” can make it possible for new entrants to
compete against deep-pocketed incumbent rivals. While this approach does not have the
same certainty as a ban on incumbent participation, it does have several positive aspects
to recommend it.

3. Band Plan Issues: The Commission should adopt band plans that facilitate creation of
national providers to achieve necessary economies of scale, while still protecting the
public safety issues raised by supporters of the Band Optimization Plan (BOP).
Accordingly, if the Commission adopts the proposed BOP alternative, the Commission
should adopt the first additional proposal, FNPRM at 4 200, which would maximize the
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number of REAG licenses in the Upper 700 MHz auction while permitting resolution of
the Canadian Border Area issue. If the Commission does not adopt the BOP alternative,
it should adopt the first proposal. FNPRM at q 190.

Build-Out Requirements: Licensees should be subject to a “use or lose” license condition
that will allow residents of unbuilt areas to use unlicensed devices. At the same time,
Commission should allow new entrants to demonstrate that failure to meet the service
requirements result from genuine difficulties rather than from an intent to warehouse
spectrum or leave rural areas unserved.

Designated Entities (DEs): The Commission should grant the Council Tree/MMTC
Petition for Reconsideration and should set rules limiting the relationships between DEs
and large wireless incumbents as proposed in the Further Notice in that proceeding.

Two-sided Auction: A two-sided auction violates the plain language of the statute, which
requires the Commission to deposit all revenues from spectrum auctions (less certain
administrative expenses) into the U.S. Treasury.

Open Access: The 700 MHz auctions will not give birth to the much anticipated third
pipe if the licenses are auctioned to the very same vertically integrated telephone and
cable incumbents that dominate the wireline market. At least 30 MHz of spectrum
licenses should be conditioned on the licensees’ obligation to make wholesale service
available to any provider. This will guarantee that new entrants have the opportunity to
enter the market in competition with incumbent providers.

Net Neutrality and Carterfone: All the licensees of the 60 MHz spectrum must be

obligated to carry all Internet and voice traffic without privilege, degradation, or
preference, and they must permit consumers to use any non-interfering equipment.
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The Ad Hoc Public Interest Spectrum Coalition (PISC)' submits these comments in
response to the Further Notice in the above docketed proceedings. PISC applauds the Federal
Communications Commission (FCC or Commission) for including issues raised by PISC in
response to the initial notice. The Commission’s inclusion of these proposals permits greater
development of the record on how the 700 MHz Auction will further Congress’ goals of

enhancing broadband competition, stimulating broad deployment of wireless services, increasing

' For purposes of these proceedings, PISC includes Consumer Federation of America, Consumers Union,
EDUCAUSE, Free Press, Media Access Project, New America Foundation, Public Knowledge, and U.S. Public
Interest Research Group.



innovation in both technology and service offerings in the wireless space, and ensuring that these

advanced communications services become widely available to all Americans.

INTRODUCTION

To paraphrase the old cliché, “everyone talks about wanting broadband competition, but
no one does anything about it.” The United States continues to fall further behind the rest of the
world in broadband Internet access — our markets lack the competition necessary to serve
consumers with lower prices, faster speeds and universal access. Even as the broadband market
has further consolidated — leaving 96% of the market in the hands of two technologies® — our
policy framework has only served to diminish opportunities for competition. Meanwhile,
Americans pay more money for a lower quality of service than a dozen other nations. Far too
many Americans remain stuck with dial-up Internet access or no Internet access at all. While
10% of Americans lack access to any broadband provider, at least 40% of U.S. zip codes have no
more than one provider and, partly as a result, broadband prices per unit of bandwidth (mbps) are
far more expensive than other leading nations (10 times more than France, 30 times more than
South Korea, 40 times more than Japan).> Americans can only hope to have what other nations
enjoy: a selection of truly high-speed, competitively-priced broadband providers in every local
market.

The primary difference between our broadband failures and international broadband

? Satellite accounts for less than one-half of 1 percent (0.5%) of all advanced service residential broadband
connections. Mobile wireless accounts for 2.5 percent of all advanced service residential broadband connections.
Fixed wireless comprises approximately one-half of 1 percent (0.5%). See “High-Speed Services for Internet
Access: Status as of June 30, 2006”, Federal Communications Commission, Industry Analysis and Technology
Division Wireline Competition Bureau, January 2007.

3 Ben Scott, “Communications, Broadband and Competitiveness: How Does the U.S. Measure Up?”, Testimony
before the U.S. Senate Committee on Commerce, Science and Transportation (April 24, 2007).
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successes comes down to policy choices. For instance, countries with the open access policies of
local-loop unbundling, line-sharing, and bitstream access have significantly higher DSL
penetration levels than countries without these policies.* The United States wireline broadband
market has been stripped of its open access requirements, and there is little opportunity for
competitive providers to compete with the large incumbents. In contrast, open access broadband
policies in the rest of the world have led other countries to much higher levels of market
competition, which in turn has resulted in lower prices, better service, and higher overall
adoption rates.

The auction of the 700 MHz spectrum creates a new possibility for competitive
broadband provision. It is imperative that we learn the lessons of the wireline market and make
the appropriate policy corrections in the launch of the most promising wireless broadband
markets.

The Commission simply cannot choose to let current market conditions and participants
control the outcome of the upcoming auctions. To date, existing wireless broadband providers
do not offer a useful “third pipe” for American consumers. Today’s wireless broadband services
are designed to be purchased in addition to, not as a substitute for, a wireline residential
broadband connection.” Of all the advanced service lines (200 kbps in both directions) counted

by the FCC, only 3.8% are mobile wireless, and only 2.5% of residential advanced service lines

* See S. Derek Turner, Broadband Reality Check II, August 2006, available at http://www.freepress.net/docs/bbre2-
final.pdf. (hereinafter “Broadband Reality Check I1”).

> Ninety percent of mobile wireless broadband connections are used by businesses, not consumers. And almost 85
percent of mobile wireless lines exceed 200 kilobits per second in only one direction. The market share for these
alternatives to the DSL and cable modem models actually decreased from 2000 to 2005. See Broadband Reality
Check 1.




are mobile wireless.®

Perhaps most importantly, this market for broadband capable mobile devices is
dominated by the same incumbent firms that control the wireline broadband market. These
incumbents have little incentive to develop wireless broadband services on an open platform that
competes with their existing wireline offerings. In fact, the statements by wireless incumbents in
response to the Skype Petition’ and elsewhere make clear that they have no intention of offering
broadband with the freedom to attach any device and run any application. Cable operators,
touted as “new entrants” after the strong showing by SpectrumCo in the Advanced Wireless
Services (AWS) auction, have likewise made it clear that they have no intention of providing an
open and dynamic broadband experience via wireless. At the recent NCTA Cable Show, cable
executives explained that they intended to roll out “simple” wireless offerings and that, in the
words of Cox’s Vice President for wireless services, cable operators see wireless as “an
extension of the home.”®

This is neither the presence of nor the recipe for broadband competition. It is clear that a

substantial change in the marketplace is required if a wireless third pipe — a substitutable

® Much has been made of the FCC’s recent broadband data showing the mobile wireless broadband connections
have dramatically increased. Indeed, around 60% of the new residential lines counted in the FCC’s most recent
report were wireless connections. However, this is highly misleading as a measure of whether wireless broadband is
now competing directly with the dominant wireline technologies, DSL and cable modem. For the most part, the new
wireless lines are broadband capable cellular phones or other handheld devices. These connections are at least twice
the price of a wireline connection and most operate at only a fraction of the speed. Tellingly, virtually no residential
consumers of broadband have cancelled their subscriptions to wireline connections to substitute the use of a
broadband capable cellular telephone. These devices are not substitutes or competitive alternatives to DSL and
cable modem.

7 See, e.g., Skype Communications S.A.R.L., Petition to Confirm a Consumer’s Right to Use Internet
Communications Software and Attach Devices to Wireless Networks, RM-11361 (filed Feb. 20, 2007) (hereinafter
referred to as the “Skype Petition”).

$Josh Wein, “Cable Operators Keeping Wireless Device Offerings Limited, Simple,” Communications Daily (May
10, 2007).



competitor to DSL and cable modem service — is to be created. The 700 MHz auction offers that

opportunity if we make the policy choices necessary to seize it.

To foster real wireless broadband — the fast, ubiquitous, and dynamic third pipe everyone

agrees our country desperately needs — PISC recommends that the Commission take the

following steps both to ensure that new spectrum is offered on an open and nondiscriminatory

basis and to bring in new entrants interested in challenging the current cozy wireless oligopoly

and broadband duopoly:

1.

Anonymous Bidding: Anonymous bidding prevents bidders from using signaling
techniques during the auction to deter new entrants from participating. Anonymous
bidding will both maximize the likelihood of new entrants and better ensure an
appropriate return to the public for the use of valuable public licenses.

Exclusion of Incumbents or New Entrant Credits: Exclusion of existing incumbents
remains the simplest way to create a class of new entrants able to compete with
existing providers. Alternatively, a “new entrant credit” can make it possible for new
entrants to compete against deep-pocketed incumbent rivals. While this approach
does not have the same certainty as a ban on incumbent participation, it does have
several positive aspects to recommend it.

Band Plan Issues: The Commission should adopt band plans that facilitate creation
of national providers to achieve necessary economies of scale, while still protecting
the public safety issues raised by supporters of the Band Optimization Plan (BOP).
Accordingly, if the Commission adopts the proposed BOP alternative, the
Commission should adopt the first additional proposal, FNPRM at § 200, which
would maximize the number of REAG licenses in the Upper 700 MHz auction while
permitting resolution of the Canadian Border Area issue. If the Commission does
not adopt the BOP alternative, it should adopt the first proposal. FNPRM at § 190.

Build-Out Requirements: Licensees should be subject to a “use or lose” license
condition that will allow residents of unbuilt areas to use unlicensed devices. At the
same time, Commission should allow new entrants to demonstrate that failure to meet
the service requirements result from genuine difficulties rather than from an intent to
warehouse spectrum or leave rural areas unserved.

Designated Entities (DEs): The Commission should grant the Council Tree/MMTC
Petition for Reconsideration and should set rules limiting the relationships between
DEs and large wireless incumbents as proposed in the Further Notice in that
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proceeding.

6. Two-sided Auction: A two-sided auction violates the plain language of the statute,
which requires the Commission to deposit all revenues from spectrum auctions (less
certain administrative expenses) into the U.S. Treasury.

7. Open Access: The 700 MHz auctions will not give birth to the much anticipated third
pipe if the licenses are auctioned to the very same vertically integrated telephone and
cable incumbents that dominate the wireline market. At least 30 MHz of spectrum
licenses should be conditioned on the licensees’ obligation to make wholesale service
available to any provider. This will guarantee that new entrants have the opportunity
to enter the market in competition with incumbent providers.

8. Net Neutrality and Carterfone: All the licensees of the 60 MHz spectrum must be
obligated to carry all Internet and voice traffic without privilege, degradation, or
preference, and they must permit consumers to use any non-interfering equipment.

Certainly the 700 MHz Auction provides only a starting place to re-energize broadband
as a driver of economic progress and protect broadband as a vital tool of civic engagement.
Adopting the PISC proposals for this auction does not change the basic need to ensure openness
and competition among the existing dominant wireless and wireline providers. At the same time,

however, the Commission should not squander this chance merely because it may take much-

needed action in other proceedings at some indeterminate point in the future.

I. Because Existing Incumbents Have Already Demonstrated Their Preference for
Closed and Discriminatory Networks, the Commission Must Structure the Auction
to Encourage New Entrants to Participate in the Auction and to Create Genuine
Competition to the Incumbents.

The Commission must structure the auction so as to maximize the likelihood that new
broadband providers willing to offer competitive services via an open network will win sufficient
spectrum to make this possible. While winners of the 700 MHz auction will no doubt eventually

offer some sort of Internet access service or 4G wireless services via the spectrum, it will not be



the open, edge-controlled third pipe that has become centerpiece of Commission broadband
policy unless the Commission takes specific actions to promote such a result. The evidence
clearly shows that an auction like the AWS auction, in which the dominant incumbents won
virtually all the significant licenses, will result in a carefully managed wireless “walled garden.”
Further, given the history of incumbent warehousing of spectrum, it remains unclear how long

Americans will have to wait until even a crippled third pipe becomes available.

A. By Their Own Admission, Existing Incumbents Have No Interest In Building An
Open Third Pipe.

Existing incumbents have challenged the need for rules that will facilitate new entry,
arguing that that doing so would “disenfranchise [the very carriers] that hold the best promise of
providing the third pipe that PISC supports.” By their own words, however, incumbents have
made clear that they have no intention of building a wireless broadband service that provides the
same openness and user experience enjoyed by wireline broadband subscribers and endorsed by
the Commission through its Broadband Policy Statement."” The recent comments filed in the
Skype Petition by the incumbent wireless carriers intending to bid in the 700 MHz auction make
clear the sort of wireless broadband Internet Americans can expect if the Commission fails to
restructure the service rules and auction rules in the manner proposed by PISC. These carriers
do not deny that they routinely choke bandwidth to users, cripple features, and control the user

experience, as described by Professor Wu and others.!' Rather, the dominant wireless carriers

? See Ex Parte Letter from Carl Northrop on behalf of MetroPCS, submitted April 17, 2007, in WT Docket 06-150,
PS Docket No. 06-229, WT Docket No. 96-86, p.2.

1% Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, Policy Statement, FCC No,
05-151 (2005), available at http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-05-151A1.pdf.

' See Tim Wu, Wireless Net Neutrality: Cellular Carterfone and Consumer Choice in Mobile Broadband, Feb.
2007, available at http://www.newamerica.net/files/WorkingPaper17 WirelessNetNeutrality Wu.pdf.
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assert that because the wireless space enjoys “fierce competition,” the Commission has no
business regulating providers even to enforce the existing Broadband Policy Statement adopted
by the Commission in 2005."

For example, AT&T speaks of the “fiercely competitive” wireless market in which “the
absence of market failure” demonstrates the value of permitting it (and other carriers) to limit
services in a manner utterly contrary to the nature of the Internet today.” Likewise, T-Mobile
insists that “Skype’s proposal is unnecessary in light of the highly competitive nature of the

wireless marketplace,”'*

and that application of the Commission’s Broadband Policy Statement
to wireless services would deprive customers of quality of service and differentiated offerings."

Leaving aside for the moment the unjustified assertion that the current, federally
protected oligopoly constitutes a “free market,” let alone a “fiercely competitive” one, the
Commission should consider the implication of these comments, filed by the most likely winners
of an auction held under the same rules as the AWS auction, i.e., ‘The crippled, controlled
proprietary wireless Internet of today will become the crippled, controlled proprietary third pipe
of tomorrow.’

Indeed, these same carriers that insist in this proceeding that they aspire to become the
third pipe, assert that it is physically impossible to provide the same open and dynamic Internet

experience enjoyed by wireline broadband subscribers over wireless systems. According to

MetroPCS, spectrum resources are “scarce” and MetroPCS must “carefully manage the use of its

12 Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, Policy Statement, FCC No,
05-151 (2005), available at http://hraunfoss.fcc.gov/edocs public/attachmatch/FCC-05-151A1.pdf.

1 Comments of AT&T Inc. Opposing Skype Communication’s Petition, RM-11361, at 13 (filed April 30, 2007).

' Opposition of T-Mobile, RM-11361, at 40 (filed April 30, 2007).

P Id. at 37.



network to assure there is sufficient capacity to meet subscriber demand.”'® Verizon Wireless
describes, at considerable length, how permitting the same openness on wireless networks as
permitted on wireline networks would significantly degrade the operation of their wireless
network and jeopardize important public safety applications.'’

This is not to say that these companies do not compete against each other for wireless
customers. PISC acknowledge that companies such as MetroPCS fully intend to offer services
that compete with Verizon Wireless and AT&T — of their own choosing, in their own time, and
as makes business sense to them. If the Commission intends for the 700 MHz auction to provide
the public with simply “more of the same,” then the Commission should, indeed, do nothing and
allow the 700 MHz auction to mirror the results of the AWS Auction. But if the Commission
intends to foster dynamic broadband competition, then it should take the existing wireless
providers at their word and look elsewhere for licensees that will build an open broadband
network with returned broadcast spectrum.

The actions by SpectrumCo following the AWS market underscore the nature of the
choice before the Commission. Although hailed by some as “new entrants” in the wireless
market, SpectrumCo and other incumbent cable operators have proven even less interested in
offering competitive wireless networks than existing wireless operators. To the extent cable
operators have clarified their wireless plans, they involve integrating these offerings with
existing cable video and broadband, not introducing robust competition even into the existing

wireless voice market, let alone the broadband market. '® To the extent that wireline broadband

' Comments of MetroPCS, RM-11361 at 11 (filed April 30, 2007).
7 Comments of Verizon Wireless, RM-11361 at 29-47 (filed April 30, 2007).
'8 See, e.g., Eric Savitz, “Report: Comcast Exec Denies Plans to Buy Sprint; Launching Wireless Trial,” Tech
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offers clues to cable wireless offerings, this history offers little cause for optimism that cable
wireless will become an open third pipe. Cable operators rejected requests to open their wireline
broadband networks to competitive Internet Service Providers (ISPs) and have steadfastly
opposed policies designed to ensure the nondiscriminatory provision of applications and services
over their broadband networks.'® It is logical to expect that, on the wireless side, cable operators
have little interest in providing service over an open platform.

The Commission has made a vibrant third pipe the foundation of its deregulatory policies
and the keystone of its efforts to promote broadband. Its actions and assumptions rest on
emergence of a third pipe provider that will force the wireline duopoly to remain open, edge
driven, and competitive. Given the public positions of the existing wireless and wireline
incumbents, the Commission must recognize that this open third pipe will not happen if the

incumbents win the majority of licenses.

B. The History of Incumbent Warehousing Underscores The Need For New Pro-
Competitive Auction Rules and Service Rules.

As demonstrated by the study submitted on behalf of M2Z by Dr. Simon Wilkie* the
existing incumbents use the auction process to prevent new entry by denying new entrants

needed spectrum access. While using the auction process to block potential rivals, the

Trader Daily, available at http://blogs.barrons.com/techtraderdaily/2006/11/20/report-comcast-exec-denies-plans-to-
buy-sprint-launching-wireless-trial/ (November 20, 2006) (last visited May 21, 2007) (Comcast will not “shell out
big bucks to build out a wireless network.”); Mike Farrell, “Alchin: Comcast Won’t Be A Cellular Competitor,”
Multichannel News (September 12, 2006) (viewed on May 22, 2006 at
http://www.multichannel.com/article/CA6371166.html?display=Breaking+News).

1% See Louis Trager, “Cable Seeks Web-Style Interactive Glitz While Keeping Walled Garden,” Communications
Daily at 11 (May 14, 2007).

20 Simon Wilkie, Spectrum Auctions Are Not a Panacea: T heory and Evidence of Anti-Competitive and Rent-
Seeking Behavior in FCC Rulemaking and Auction Design, M2Z Networks, March 26, 2007,
http://www.m2znetworks.com/resource-center/ (at entry for March 26, 2007).
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incumbents then fail to build networks and use the spectrum — either because they do not wish to
undermine the existing spectrum scarcity or because they have no real plans for deployment and
sought licenses solely to keep them from rivals.

The recent AWS auction, continuously applauded by SpectrumCo and wireless
incumbents as the model for the Commission to follow here, provides a useful case study.
SpectrumCo bid intensely for the largest licenses (the REAG licenses) while its chief video rival,
DBS Wireless, remained in the auction. When DBS Wireless switched its strategy and bid on
smaller licenses, SpectrumCo pursued and bid for the same licenses. After DBS Wireless
dropped out of the bidding, however, SpectrumCo’s strategy changed remarkably. Suddenly,
SpectrumCo lost interest in bidding aggressively for specific licenses and became a “bargain
hunter” acquiring licenses as cheaply as possible.?!

As SpectrumCo itself explained following conclusion of the auction, SpectrumCo had no
specific plans for wireless deployment and no intention of either becoming a wireless cell phone
provider or even building a comprehensive national network.”> Rather, SpectrumCo had taken
advantage of an opportunity “to obtain greater flexibility in developing options” for undefined
wireless services sometime in the future.”” As SpectrumCo explained:

There is a finite amount of available spectrum and it is rare that this amount of

national spectrum becomes available at auction. The consortium team acquired

licenses at attractive prices. The spectrum licenses were won for an average price

of $0.45 per megahertz-pop, which was the lowest average price paid by all the
major bidders in the auction.**

*! Gregory Rose, How Incumbents Blocked New Entrants in the Aws-1 Auction: Lessons for the Future (April 20,
2007), at 37-38.

2 “Cable Consortium Acquires Spectrum Licenses Covering National Footprint” Comcast Corporation Press
Release, Oct. 5, 2006., available at: http://www.cmcsk.com/phoenix.zhtml?c=118591&p=irol-
newsArticle&ID=912578&highlight (last viewed May 22, 2007).

> Id.

*1d.
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While Comcast’s shareholders may applaud the ability of the company to acquire “rare”
licenses for significant amounts of our “national spectrum” at bargain prices, this result hardly
serves the public interest or brings the hoped for third pipe any closer to reality. Nevertheless,
unless the Commission takes active steps to prevent existing incumbents from blocking rivals

and warehousing licenses, the public can expect a similar result.

II. The Commission Can Further Promote Competition By Obligating Licensees of 30
MHz to Abide by Open Access Conditions and By Obligating All 700 MHz
Broadband Licensees to Abide By Net Neutrality.

PISC recommends two complementary approaches to facilitating a re-emergence of
broadband competition necessary to recapture the standing of the United States as a leader in
broadband and technological innovation. First, PISC expands on the previously submitted
proposals by recommending that 30 MHz of spectrum be allocated on an “open access” model.
Second, PISC recommends that the basic consumer protection policies of “Carterfone” and
“network neutrality”” should apply to all 60 MHz auctioned in the band.

PISC continues to support the Frontline “open access” proposal based on the service rules
proposed (and supports applying the open access requirements to an additional 20 MHz). In
response to the FNPRM, PISC believes that the wholesale condition on the “E Block” remains
critical to ensuring that the Frontline proposal serves the public interest.

These proposals will stimulate innovation and competition in the related markets of
equipment, wireless services, and broadband services by making quality spectrum available to
providers at reasonable cost. In this regard, the Commission should consider that the last time it

distributed spectrum below 1 GHz for mobile services, it gave free licenses to the incumbent
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ILECs on a theory that this would ensure deployment of wireless services. That foundational
advantage still reverberates to this day. It is no coincidence that the two largest wireless
networks, each boasting the best quality of service, are the two that incorporate those initial and
substantial grants of spectrum with the exceptional propagation characteristics of the one-time
upper UHF-TV band. Making 30 MHz of spectrum below 1 GHz available to all would-be
providers will ensure that competition in the world of wireless broadband will begin on a more

equal footing.

A. The 700 MHz Auction Represents the Best Chance to Create A Viable Third
Pipe for Consumer Broadband Competition.

The quest for the so-called third pipe as a panacea to our lagging national broadband
market and as a reason to forbear from needed regulation to foster competition and protect
consumers has become the central platform of the Commission’s broadband strategy. Under this
theory, the emergence of a new national competitor or platform would provide enough
competitive pressure to avoid any need to regulate anything classified as an “information
service.” Yet despite this centrality, the Commission has done little to facilitate the emergence
of a third pipe beyond extending the deregulatory framework adopted in 2005 and hoping for the
best.”

PISC remains exceedingly skeptical that the emergence of one more competitor (or even
one more competitive platform) will accomplish what the Commission accomplished under its

previous rules providing open access to wireline networks by competitors and a prohibition

3 See, e.g., Appropriate Regulatory Treatment for Broadband Access to the Internet over Wireless Networks,
Declaratory Ruling, FCC No. 07-30 (2007). See also United Power Line Council’s Petition for Declaratory Ruling
Regarding the Classification of Broadband over Power Line Internet Access Service as an Information Service,
Memorandum Opinion and Order, 21 FCC Red. 13 (2006).
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against discrimination based on content or origin (“network neutrality”). Indeed, broad adoption
of the Commission’s previous wireline open access regulations by countries that had previously
lagged behind us in international rankings has allowed these countries to leapfrog ahead of us by
creating real competition for broadband services.”® PISC therefore does not suggest that creation
of a third pipe in this band removes the need for broader application of network neutrality and
open access rules. Nevertheless, because the Commission has remained fixated on creation of a
third pipe as the focus of our national broadband strategy — and because enhanced broadband
competition and deployment would be so beneficial to consumers and the economy — PISC
urges the Commission to make the most of the unique opportunity presented by the 700 MHz to
affirmatively facilitate creation of new broadband competitors.

Certainly, to the extent the Commission intends to promote a competitive third broadband
platform, the spectrum up for auction in this proceeding is uniquely suited to become the third
pipe alternative. Because of the favorable propagation characteristics of this spectrum, signals
can relatively easily penetrate dense foliage, reach the interior spaces of buildings, and cost-
effectively cover large, less densely populated areas. In other words, it can be used to deliver
affordable wireless broadband services to areas currently underserved by incumbent broadband
providers using either wired or wireless technologies. The 700 MHz band could provide Internet
access that is faster and cheaper than existing wireless services, combined with a mobility that
provides a significant advantage over existing wireline services. Rather than serving a “niche”
market, services in the 700 MHz band could become many consumers’ primary source of high

speed Internet access and low-cost voice service.

% See S. Derek Turner, Broadband Reality Check II, August 2006, available at http://www.freepress.net/docs/bbre2-
final.pdf.
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Thus, the auction of the 700 MHz band represents the best opportunity in the foreseeable
future to bring a legitimate third pipe into the U.S. broadband market. But it is by no means a
certainty that this result will be achieved. Previous auctions, such as the AWS auction, resulted
in a set of dominant bids by the incumbent wireline providers of broadband services — in
particular AT&T and Verizon. The products provided by these companies (such as mobile
video) are welcomed by consumers, but these firms are unlikely to bring to the market a truly
substitutable product to compete with DSL and cable modem, the technologies that currently
hold 96% of the residential broadband market. They have not done so with their current wireless
broadband offerings, and they have an incentive not to cannibalize their own wireline broadband
product market. We should not expect them to do so. Vertically integrated incumbents will have
no incentive to open their networks and will continue to offer packages of services that seek to
leverage their market power across adjacent markets. Any policy that opens the door to
incumbent dominance of 700 MHz in anticipation of increased broadband competition is
irrational.

Finding the shortest route to operationalize a bona fide third pipe has long been the
elusive goal of US broadband policy. It is imperative that the service rules in the 700 MHz band
guarantee the entrance of new competitors into the residential broadband market. No policy
priority could be more urgent to the nation’s broadband future. Maximizing competition in

wireless broadband services must be the first goal of this auction.
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B. Open Access As Network Architecture: A Return To A Proven and Successful
Model.

The open access model has a proven track record for promoting competition and ease of
implementation. Until the Commission abandoned this model on a theory that deregulation was
the only means to spur deployment of fiber to the home, the application of the open access model
under the 1996 Telecommunications Act and the Computer Proceedings created a competitive
environment in which more than 6,000 independent ISPs offered subscribers a wealth of
differentiated offerings at low prices, while preventing any ISP from “owning” subscribers or
extorting payments from content or service providers. The widespread adoption of open access
in other countries, at the very time that the FCC abandoned open access at the urging of cable
and telephone incumbents, has had similar salutary effects. Nations that once envied our
communications infrastructure now enjoy speeds, prices, and services unobtainable by
consumers in the United States.

The 700 MHz auction allows the Commission to return to this highly successful model.
The arguments of the past — that carriers would not build infrastructure to share with rivals, that
carriers invested under a set of expectations that did not include sharing, and so forth — do not
apply. One bidder has volunteered to accept an open access condition willingly. Given the
clamor for spectrum-based services and the unwillingness of existing wireless networks to
respond, the Commission can expect other bidders once it sets open access service rules.

As the attached Engineering Assessment from Columbia Telecommunications Corp.

(CTC) explains, implementation of true open access in the wireless world requires no complex
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arrangements or new technology.”’ To the contrary, the implementation of open access in a
manner similar to the successful implementation of open access in the wireline world has a
simple and straightforward solution: Don’t sell capacity, sell interconnection.

Any wireless cellular network supporting mobile, nomadic, or fixed customers has a
basic set of standard elements. End users transmit from customer premise devices® (CPE) to
communications towers. Towers interconnect with a “backhaul network,” which in turn carries
traffic to the providers’ core network and through gateways to other relevant networks. Return
traffic to users is routed the same way, but in reverse, passing out of other networks via gateways
to the operators’ core network through gateways to the backhaul network, then routed to the
proper tower, and finally back to the device. While the software and equipment that
accomplishes these tasks is complex, the actual architecture is fairly simple and straightforward.

A service rule that requires the licensee to sell interconnection af a gateway, either
between the tower and the backhaul network or between the backhaul network and core network
(or, if necessary, between the licensee’s core network and the broader “cloud”), achieves an open
access regime that permits any number of competitors without creating a problem of
apportioning bandwidth. From a customer perspective, the network is seamless. Whatever
capacity exists in the network as a whole exists for every customer in exactly the same fashion as
if only one provider served all customers, because the service providers do not compete with

each other for spectrum between the device and the tower. The routing of signals takes place

27 See, Appendix A: An Engineering Assessment of Select Technical Issues Raised in the 700 MHz Proceeding,
Columbia Telecommunications Corp. (hereinafter CTC Engineering Study).
2% CPE is used here to include mobile and nomadic devices as well as that located in a customers’ home or office.
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behind the tower, eliminating the impact of open access on the availability of spectrum between
the customer and the tower.

As CTC explains, open access does not create new problems of congestion or
apportionment of spectrum. To the contrary, open access improves spectrum efficiency.”” A
properly designed open access system will permit multiple retail service providers to share
spectrum, thereby maximizing bandwidth speeds. In other words, the transmission speed will
increase as the amount of shared spectrum made available under an open access regime
increases.

The added advantage of this proposed architecture is that it allows numerous providers to
offer discrete and differentiated services while still using the spectrum to its maximum potential.
Provider A may offer fixed broadband service, while Provider B offers mobile video services,
and Provider C offers a combination of fixed, nomadic and mobile “triple play.”

CTC explains how this would work in the context of this architecture:

The wireless infrastructure operator provides transmission services at wholesale rates to

the various service providers. Service level agreements between the network operator

and the service provider would dictate service attributes such as the number of users

support, maximum bandwidth supported, and quality of service. The wireless service

providers could offer a bundle of services including telephony, video, and Internet

access.30

CTC makes the important point that an open access regime is a more efficient use of

spectrum than individually-assigned channels. The study notes that a single 10 MHz channel can

¥ Columbia Telecommunications Corp., An Engineering Assessment of Select Technical Issues Raised in the 700
MHz Proceeding 14 (2007) (CTC “Engineering Report”).
30

Id. at 7.
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permit speeds of 10 mbps, comparable to today’s transmission speeds, but unlikely to compare to
the transmission speeds offered by cable and telephone providers in the future.’’

For this reason, PISC respectfully requests that the Commission, in the final order
adopting service rules for the 60 MHz of spectrum to be auctioned in the 700 MHz band,
designate at least three license blocks (or 30 MHz, whichever is greater) as “open access” blocks.
In these spectrum blocks, all licensees should be required, as a condition of their respective
licenses, to construct and operate wireless broadband systems that comply with open access
principles. This will allow multiple retail service providers to offer service across all 30 MHz of
spectrum, even if the licenses are awarded to three different network owners. The open access
licenses, as well as the licenses to be auctioned for the remaining 700 MHz spectrum, would be
subject to the build-out requirements and other service rules that the Commission adopts in the
current rulemaking.

In this regard, PISC reaffirms its basic support for the Frontline proposal, but only if the
E Block has the proposed mandatory “wholesale” condition. While PISC believes that open
access should mean what it means in the wireline world — interconnection of providers at the
relevant and useful point in the network — PISC remains open to other business models in the E
Block that both preserve the neutral, wholesale nature of the license and contain mechanisms that

prevent any single customer or a small subset of customers from monopolizing the available

1 “If the FCC allocates 5 or 5.5 MHz paired channels of spectrum, the provider will be able to offer 10 Mbps per
customer — speeds that are technically competitive in today’s environment, but likely not that of 10 years from now.
Only allocations of 10 MHz or more paired channels can effectively provide 20 Mbps or more — speeds that will be
able to compete with DSL and cable modem service in the future years when the 700 MHz service actually becomes
available, assuming the spectral efficiency of existing and foreseen technologies.” CTC Engineering Study, p. 9.

19



wholesale spectrum. The recent proposal by Google for “real time auctions” of spectrum

capacity, properly implemented, could potentially be such a method.*

C. Open Access Policies Will Promote Competitive Entry by Wireless Service
Providers and Internet Service Providers.

The recent history of the American and the global broadband market should serve as a
guide to inform the most appropriate policies for enhancing competition. Two policies stand out
as exemplary in promoting broadband expansion, price discipline, and enhanced quality of
service: unlicensed spectrum and open access to the transmission layer of networks. The
explosion of innovation in the unlicensed Wi-Fi bands has been the most important development
in the broadband market in recent years. Yet the opportunity to apply a policy of unlicensed
innovation to the 700 MHz band has been precluded by Congress. To realize the public interest
benefits that might be made available as a result of the digital transition require far more
aggressive policy proposals than we are submitting here.

This leaves us with open access policy. This is the principle that led the United States to
world leadership in communications and this is very likely the only principle that can restore the
U.S. to its leadership position. Ironically, the open access system designed in the U.S. in the
1990s has been adopted in the European market even as we have abandoned it. The result in
Europe has been the expansion of broadband competition, the enhancement of speeds, and the
decline of prices. Many urban markets enjoy several wireline providers offering competing

services on the same facilities. It is a consumer paradise by comparison to the U.S. Here at

32 Ex Parte Letter of Google, Inc.., submitted May 21, 2007 in WC Docket No. 06-150; WC Docket No. 06-129; PS
Docket No. 06-229; WT Docket No. 96-86 (regarding Service Rules for the 690-746,747-762, and 777-792 MHz
Bands).
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home, we have witnessed a relative stagnation in broadband development. Our markets are
dominated by two wireline technologies with little to no competition. It is an issue that begs for
attention in the wireline policy arena. Since an opportunity for the broader application of open
access principles to communications networks is unavailable or unrealized, it is imperative that
the Commission seize the opportunity to apply it to at least some portion of the 700 MHz band.

Beyond that, the Commission should apply competition policy to the transmission layer
of the 700 MHz networks by requiring open access as a condition of the license. This is the
competition policy that has proven most successful in advantaging the broadband markets of the
world’s leaders. This is the competition policy that will ensure that multiple providers of
competitive services will go head-to-head to win business from consumers. This is the
competition policy that the public deserves to see applied to the public airwaves to maximize
social and economic value.

PISC would prefer to see all of the spectrum blocks up for auction in the 700 MHz band
be made available on an open access basis. However, PISC recognizes that competing interests
for this valuable spectrum will foreclose that option.

Imposing open access conditions on some portion of the 700 MHz band will provide a
check on any other wireline carriers who are pushing for discriminatory networks. Although not
as effective as a requirement that all communications networks be operated in a non-
discriminatory manner, the nationwide open wireless network would provide a safety valve.
Should the incumbents go too far in discrimination (and we believe that they have every

incentive to do so), the nationwide open wireless network would provide a refuge for consumers
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and ISPs who are being abused. Further, the open access sector of the 700 MHz band would
produce the kind of competition that drives innovation, lowers prices, and enhances services.

We believe that the Commission would disserve the interests of consumers generally if it
were to follow the same course that it has taken in recent auctions of CMRS spectrum, relying
largely on market forces to deliver services that consumers want and need in a timely and
affordable fashion. Likewise, we believe that there is no assurance that reliance on a single
“open access” licensee would suffice to meet the Commission’s obligation to ensure the

availability of rapid and efficient broadband communications to all Americans.

D. Net Neutrality Service Rules are Necessary to Preserve Competition among
Internet-based Applications, Services and Equipment.

The consumers’ rights to choose equipment, applications and services that best meet their
individual needs have not been well served by the market. Consumers’ ability to access lawful
content anywhere on the Internet is in jeopardy as incumbent broadband Internet service
providers (wireless broadband providers, as well as cable and telephone companies) take steps to
extend their control into adjacent markets for content in violation of established principles of
consumer choice and openness. They have proposed to prioritize, or give preference to, certain
Internet traffic over other traffic.” Wireless service providers dictate the types of equipment

consumers may use and the features embedded in that equipment. Furthermore, equipment

33 See “Executive Wants to Charge for Web Speed; Some Say Small Firms Could Be Shut Out of Market
Championed by BellSouth Officer,” By Jonathan Krim, Washington Post: Dec. 1,2005. (“A senior
telecommunications executive said yesterday that Internet service providers should be allowed to strike deals to give
certain Web sites or services priority in reaching computer users, a controversial system that would significantly
change how the Internet operates.”).
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manufacturers are increasingly marketing network equipment that makes it easier for network
operators to identify, screen, prioritize, block, or impair certain types of traffic.**

In short, wireline and wireless broadband Internet access providers are increasingly
controlling the user’s Internet experience. If left unchecked, the consequences to the Internet,
and to consumers, could be disastrous. Unless action is taken now to extend fundamental
principles of consumer choice and openness to wireless services, consumers will lose the
transforming benefits that the Internet has made possible over the past decade. Implementing
non-discrimination requirements for wireless broadband will help ensure that consumers have
open and unfettered access to the Internet without gatekeeper control.

Even if the 700 MHz licenses are won by new entrants in the marketplace, there is no
reason to believe that they will treat Internet traffic and equipment in a non-discriminatory
manner. The experience in the existing market for cellular and PCS operators demonstrates that,
even when there are multiple providers in a market, network providers are placing limits on the
ability of consumers to use the devices and applications of their choice. The recent Working
Paper issued by the New America Foundation documented how the incumbent mobile broadband
providers typically impose five kinds of restrictions on consumers that violate the principle of
consumer choice and openness:

1. Refusing to allow consumers to attach their own devices to the mobile services;

2. Requiring equipment manufacturers to omit or cripple many consumer-friendly
features of the devices authorized by the services provider;

3. Prohibiting access to or full use of many Internet-based applications and content

3% See “Good Fences Make Bad Broadband,” a Public Knowledge White Paper, by John Windhausen, Jr., February
6, 2006, available at http://www.publicknowledge.org/content/papers/pk-net-neutrality-whitep-20060206.
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services, including terms of use that preclude downloading music, video, games,
and VOIP services not approved by the carrier;

4. Imposing undisclosed bandwidth limits and usage restrictions on consumers’ use
of their phones; and

5. Stalling the development of new applications.™

The study found that these practices are common among all four of the nationwide
providers of mobile services. Even though there are multiple providers in the mobile services
market, each of them routinely controls the equipment that customers can connect to the network
and builds walls around the applications, services and content that customers can access over the
Internet. If the 700 MHz auction licenses are won by brand new entrants into the mobile services
marketplace, they will face no competitive pressure from existing providers to abide by the
principle of openness. In fact, closing the consumer’s experience appears to have become
standard business practice in the mobile services marketplace — a tacit collusion aimed at
dominating the adjacent markets for consumer devices, applications and paid content.

Thus, there is no reason to believe that the marketplace will address the consumer’s need
for a neutral platform.

A simple nondiscrimination principle (or “network neutrality’’) should therefore be
applied to all the 700 MHz licensees to ensure that they do not discriminate against independent
providers of content, applications or equipment. It is entirely appropriate for the Commission to
exercise its traditional authority to condition a license for exclusive use of the publicly-owned
spectrum resource on obligations that promote the public interest, convenience, and necessity.

Section 309(j), of the Communications Act provides for auctions to resolve conflicting

3 See Tim Wu, Wireless Net Neutrality: Cellular Carterfone and Consumer Choice in Mobile Broadband, Feb.
2007, available at http://www.newamerica.net/files/WorkingPaper17 WirelessNetNeutrality Wu.pdf;
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applications for an available license, but it in no way diminishes the Commission’s responsibility
to ensure that the ultimate use of the public airwaves promotes the general public interest.
Service rules predicated on Commission consumer protection policies are nothing new.
Conditioning a license on a public interest obligation to ensure basic consumer choice and open
network principles is, like license conditions imposing build-out requirements and technical
criteria to avoid harmful interference to other licensed services, a traditional and transparent
approach that gives bidders explicit notice that use of this public resource must not contradict
public policy. At a minimum, we propose that the Commission make explicit in the 700 MHz
auction service rules that the Commission’s Carterfone principles and other open network
principles, including those adopted in pending or future proceedings, will extend equally to
wireless broadband Internet access services operating on the auctioned frequencies.

This proceeding gives the Commission the opportunity to adopt net neutrality service
rules before the auctions are held. This timing is important. First, parties can participate in the
auction with full awareness of the rules. Second, adopting net neutrality service rules at this time
will ensure that the 700 MHz services and products will be designed from the start to be
compatible with multiple handsets and service, application and content providers. The industry
cannot make the argument at this stage that they have already made a “sunk” investment that
should not disturbed. The 700 MHz band services are still in a nascent phase — every auction
winner will have the opportunity to design its services and equipment to satisfy the service rules
from their inception. The incorporation of these net neutrality rules into the design phase
significantly reduces, if not eliminates, any possible costs of compliance.

The U.S. has a long history of ensuring the compatibility and interoperability of
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equipment and services. As mentioned earlier, the FCC has for decades ensured that telephone
equipment would operate seamlessly with the telephone network — the so-called Carterfone
rules. Both Congress and the FCC require television sets to be compatible with broadcast and
cable television signals. The FCC’s application of Carterfone principles to cable set-top boxes
was, according to the National Cable & Telecommunications Association, “intended to spark a
retail market for independent devices that can access cable’s upgraded networks. Consumer
adoption of CableCARDs has been steadily increasing since their introduction, with . .. more
than 548 CableCARD-compatible product models designed by consumer electronics
manufacturers.”® Just recently, the FCC took steps to ensure that the newly merged AT&T
would not privilege, degrade, or prioritize any Internet traffic. Furthermore, the FCC requires
most telephone equipment to adhere to the rules for hearing aid compatibility (HAC).

All these requirements have been instrumental in allowing consumers to benefit from
competition and a diversity of media and technology sources. For the same reasons, the FCC
should establish service rules for two-way broadband services to ensure that 700 MHz licensees
do not discriminate against unaffiliated applications, services, content, or equipment. Moreover,
the Commission should indicate, as part of the service rules, that the licensees will also be
subject to any interoperability standards later adopted to facilitate consumer choice and open
networks by creating an interface comparable to the standard phone jack that derived from the

Carterfone principles.

3% National Cable & Telecommunications Association, 2007 Industry Overview: Competition Works, Consumers
Win, at p. 11 (Washington, D.C. 2007).
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E. Open Access and Network Neutrality Further the Interests of the First
Amendment and the Policies of the Communications Act.

As part of its public interest analysis, the Commission is not free to simply weigh the
economic benefits to individual licensees or the conditions that will maximize auction revenue.
To the contrary, “the 'public interest' standard necessarily invites reference to First Amendment
principles . . . and, in particular, to the First Amendment goal of achieving ‘the widest possible
dissemination of information from diverse and antagonistic sources.””’ Indeed, the FCC has a
fundamental responsibility to protect the public’s “collective right to have the medium function
consistently with the ends and purposes of the First Amendment.”®

In general, discretionary licenses on the right to communicate are repugnant to the First
Amendment.”” Only because unregulated use of the electromagnetic spectrum by everyone
would make impossible the effective use of the spectrum by anyone has the Supreme Court
permitted the Federal Government to license spectrum.*

Accordingly, where licensees demonstrably use the exclusive control over the public
airwaves granted by the Federal Government to act as gatekeepers, the Federal Government has
not merely the authority, but the responsibility, to take remedial action.”’ The need for

government intervention is even greater where licensees offer no service, but act merely to

. : 42
prevent others from communicating.

" FCC v. National Citizens Committee for Broadcasting, 436 U.S. 775, 795 (1978) (citations omitted).

¥ Red Lion Broadcasting Co., Inc. v. FCC, 395 U.S. 367, 390 (1969).

% See generally Watchtower Bible & Tract Society of New York, Inc. v. Village of Stratton, 536 U.S. 150, 161-64
(2002).

* National Broadcasting Co. v. United States, 319 U.S. 190 (1943); Federal Radio Commission v. Nelson Bros.,
289 U.S. 266 (1933); In re Nextwave Personal Communications, Inc., 200 F.3d 43 (2d Cir. 1999).

*! Red Lion, 395 U.S. at 391 (public’s “paramount” First Amendment interest in use of radio “may not be
Constitutionally abridged by Congress or by the FCC”).

2 Cf. Stuart Minor Benjamin, “The Logic of Scarcity: Idle Spectrum As First Amendment Violation,” 52 Duke L.J.
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As documented in Part I, existing operators most likely to win licenses absent direct
action by the Commission will continue to limit the capabilities of subscribers to communicate
and innovate. Imposing network neutrality on all licenses auctioned here clearly furthers the
First Amendment goals of fostering both the production of speech and access to the speech of
others. Similarly, auctioning 30 MHz of spectrum subject to an “open access” condition will
enhance both the number of potential speakers via spectrum and the innovative nature of these
communications.

In addition, making spectrum available via open access directly addresses goals of the
Communications Act demonstrably unserved by recent auctions. As reported by the Center for
American Progress, incumbents have won an increasing percentage of licenses over time.*
Further, since the Commission’s decision to eliminate the minority bidding credit following
Adarand v. Pena™, the percentage of licenses owned by minority or women-run businesses has
declined precipitously as a percentage of overall license ownership.*’

The Commission has a legal obligation to reverse these outcomes. Congress instructed
the Commission to structure auctions to prevent “excessive concentration of licenses” and to
“ensure” that small businesses, women-owned businesses, and minority-owned businesses “are
given the opportunity to participate in the provision of spectrum based services™® As a general

policy, The Communications Act announces a “national policy” of encouraging “diversity of

1 (2002).

* Gregory F. Rose & Mark Lloyd, The Failure of Spectrum Auctions, Center for American Progress, May 23, 2006,
http://www.americanprogress.org/issues/2006/05/b1707035.htmlhttp://www.americanprogress.org/kf/spectrum_auct
ions_may06.pdf at 7.

#5150U.S.200 (1995).

* See Leonard M. Baynes and C. Anthony Bush, “The Other Digital Divide: Disparity in the Auction of Wireless
Telecommunications,” 52 Catholic U.L.Rev. 351 (2003).

%47 U.S.C. §§ 309(G)(3)(C), (4)(D).
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media voices, vigorous economic competition, technological advancement, and promotion of the
public interest.”*’

The open access and network neutrality rules further these statutory goals. By contrast,
the current combination of auction rules and service rules has produced an excessively
concentrated market that systemically excludes small businesses and minority-owned businesses
from “participating in the provision of spectrum services.” Given the clear statutory commands

of Congress, the Commission should adopt the PISC open access and network neutrality

proposals as the best means of furthering these goals.

III. The Commission Must Use the Auction Process to Promote New Entrants.

In assessing whether “incumbents” or “new entrants” benefit from changes to the bidding
rules, the Commission must take a broader view than the existing CMRS market. For example,
in rejecting anonymous bidding in the AWS auction, Commissioner Adelstein focused on the
statements of smaller companies, such as Leap and MetroPCS, that anonymous bidding would
prevent them from accumulating spectrum to grow from “Tier II” carriers to more competitive
positions.” These carriers did, indeed, acquire new spectrum in the AWS auction — albeit at the
expense of more disruptive providers targeted by incumbents.

The broader policy question for the Commission in evaluating the rules for the 700 MHz
auction is not whether CMRS competitors favor changes. The question is what services does the
Commission want to see as the result of the 700 MHz auction, especially in light of the unique

characteristics of this band. The objection that changing the rules to facilitate broadband

447 U.S.C. §257(b).
* Public Notice: Auction of Advanced Wireless Services Licenses, 21 FCC Red 4562 (2006).
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competition “interferes with the market” and “determines outcomes” denies a fundamental truth
of wireless — the very fact that the government limits use of spectrum to a handful of licensees
and decides on how to distribute these licenses already “interferes with the market” and
“determines outcomes.” The Commission’s AWS auction rules effectively dictated the business
model that would be pursued by auction winners. If the Commission does not alter the auction
rules to promote new entrants, it can anticipate that the likely winners will continue to build
proprietary networks along the lines offered today and that broadband competition will remain
unchanged. On the other hand, if the Commission genuinely expects to see wireless broadband
emerge as a competitive force that can challenge the existing wireline duopoly, then the

Commission must take action.

A. Anonymous Bidding Will Prevent Incumbents From Targeting Rivals.

The Commission has indicated it will not make a final decision on anonymous bidding
until it releases the Public Notice on specific auction rules subsequent to its resolution of this
FNPRM.* The FNPRM nevertheless solicits comment on the relative benefits of anonymous
bidding versus the benefits of open bidding, and whether choice of band plan has any impact on
this calculus. The FNPRM also solicits comment on whether use of anonymous bidding will
impact the participation in the auction.

1. Analysis of the AWS auction reveals that open bidding permitted
incumbents to engage in signaling and blocking behavior that
discouraged new entrants and reduced potential auction revenues.

The studies previously submitted into the record of this docket (and appended to these

comments) by Dr. Rose demonstrate that use of anonymous bidding is a sine qua non of

¥ q246.
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achieving the Congressionally-mandated goal of a competitive auction that both maximizes the
likelihood of new entrants and ensures an appropriate return to the public for the use of valuable
public licenses. While other factors — such as combinatorial bidding and larger license size —
work synergistically to facilitate entry by new competitors, none alone is sufficient. Only
anonymous bidding can prevent incumbents from explicitly targeting new entrants, or eliminate
the problem of signaling via bidding. Given the large number of objects in the auction even
under the plans with the largest number of REAG licenses, it is impossible to eliminate the
ability of interested parties to signal one another via bids in an open auction.

PISC adds that, in light of the reports submitted by Dr. Rose, the Commission must
resolve an ambiguity in the existing anti-collusion rules. To the extent PISC can determine, it
remains ambiguous whether an agreement by bidders to actively block specific bidders or
whether communications limited to blocking bidders violate the anti-collusion rules. The
Commission would do well to clarify this before the beginning of the 700 MHz auction.

Even absent an explicit coordinated conspiracy to block new entrants, however, the
studies demonstrate the validity of previous theoretic studies that predict that incumbents will
inevitably use their familiarity with the auction both to engage in retaliatory bidding (and other
signaling behavior) and to block or drive up the cost of licenses to rivals. From a policy
perspective, it makes no difference whether the demand reduction effects of retaliatory bidding
or the exclusion of disruptive competitors occurs by accident or design. The relevant question to
the Commission is whether it wishes to prevent such outcomes in the 700 MHz auction. If so,

then the Commission should adopt anonymous bidding.
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2. To the Extent Open Auctions Genuinely Benefit Non-Incumbent Bidders,
Those Benefits Do Not Exist Here.

As the FNPRM observes, many of the hypothetical advantages of open bidding simply do
not exist in the context of the 700 MHz auction because the need to “know your neighbor” is
substantially reduced.” The issue of compatible technologies and potential business partners in
neighboring license areas can have no impact here, where technologies have not yet developed
and where companies remain coy about their future business plans.

Other supposed advantages from open bidding, such as knowledge of opposing bidders
so that a party can use knowledge about that bidder to avoid conflict or retaliate by bidding on an

b 13

opponent’s “must have” licenses, violate the basic rationale for spectrum auctions. In theory,
spectrum auctions promote efficiency because each bidder understands the value of the license to
itself and bids accordingly, thus ensuring that the license will go to the licensee that most values
it. To encourage bidders to bid on licenses because they are engaged purely in strategic behavior
based on the identity of their opponent undermines this rationale. Worse, such “advantages”
favor the larger, better informed incumbents able to exploit the weaknesses of opponents or scare
off rivals with fewer resources. While permitting these options by maintaining open bidding
may be advantageous to individual bidders, they do not serve the public interest and the
Commission should not consider them positive aspects of open bidding.

3. The Commission Cannot “Fix” the Modified Eligibility Ration, Nor

Should It.

Even if one accepted that the supposed advantages of open bidding served the public

interest, the Commission should not attempt to refine the modified eligibility ratio. As members

0 ENPRM 9248.
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of PISC observed in opposing adoption of the T-Mobile “compromise,” the theory that a
sufficiently competitive auction will avoid the problems of signaling and prevent incumbents
from targeting new entrants has no basis in the theoretical literature or in empirical studies.

The ease with which parties apparently manipulated the rules in the AWS auction
demonstrates that only adoption of anonymous bidding in all circumstances can protect the
integrity of the auction. Because the Commission allows parties to correct imperfect
applications, parties willing to front “dummy” bidders to drive up the ratio have the opportunity
to game the system with precision. After the initial application round, the parties fronting
dummy bidders will correct a sufficient number of applications to ensure that — as happened in
the AWS auction — just enough bidders qualify to trigger the open bidding rules.

As no theoretical or empirical justification for the modified eligibility ratio exists, there is
no reason for the Commission to create opportunities for rule manipulation. The Commission
should simply abandon efforts to capture the “benefits” of open bidding and adopt anonymous
bidding.

4. The Larger the Number of Licenses, the Greater the Need for
Anonymous Bidding.

The FNPRM explicitly asks whether choice of band plan has an impact on the need for
anonymous bidding.”’ While PISC supports anonymous bidding in all cases, the need for
anonymous bidding increases with the number of licenses in the auction.

Briefly, the more objects in the auction, the greater the ability to convey information
through bids (or failures to bid) on the auction. Each additional object creates a new possible

signal directly, and in combination with, the existing objects.

ST 4249,
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Furthermore, the increased number of licenses creates additional opportunities for
incumbents intent on blocking new entrants. As the number of licenses needed to establish a
significant regional footprint or national footprint grows, so does the number of licenses an
incumbent can hold to block also grows. While combinatorial and package bidding can help
minimize this sort of block behavior, it cannot eliminate the increase in the overall ability of
bidders determined to block rivals if the number of packages is small, the licenses included in the
packages are clearly identified, and the identities of the bidders (and their overall spectrum
requirements) are known. On the other hand, anonymous bidding combined with combinatorial

bidding can facilitate the acquisition of regional or national footprints.

B. Exclusion of Incumbents/New Entrant Credits

The single most direct means to facilitate new entry is to prohibit incumbents from
participation. In the past, the Commission has employed such one-time auction bans to ensure
that a proper level of competition emerges, relying on no further evidence than the need to
facilitate new entry. For example, when the Commission auctioned DBS channels in 1996, it
adopted a one-time rule prohibiting existing DBS providers from bidding (or, alternatively,
requiring them to trade their previous channels for new channels).”> The Commission imposed
the rule after its analysis of both the DBS market and the MVPD market as a whole forced it to
conclude that both markets would benefit from the deliberate effort to introduce new competitors
via the auction process.”

Even without the evidence that incumbents targeted potentially disruptive new entrants,

32 Revision of Rules and Policies for the Direct Broadcasting Satellite Service, 11 FCC Red 9712 (1996).
> Id. at 9726-39.
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the need to ensure “fresh blood” in the wireless service and broadband markets would justify
barring wireline broadband incumbents and large wireless incumbents from participation, as it
did in the 1996 DBS auction. Here, however, the Commission has two additional pieces of
evidence to consider. First, as discussed at length in Part I, it appears highly unlikely that
incumbents will build the open third pipe that the Commission and others have insisted they wish
to see emerge from this auction. Second, as indicated in the Rose Report on incumbent blocking,
there is strong evidence to suggest that allowing incumbents to participate in the auction will
prevent new entrants from winning significant licenses.

Alternatively, the Commission proposes a “new entrant credit” to make it possible for
new entrants to compete against deep-pocketed incumbent rivals. While this approach does not
have the same certainty as a ban on incumbent participation, it does have several positive aspects
to recommend it. Given the history of manipulation of credits by large incumbents as set forth
by Council Tree in Docket No. 05-211, the Commission must take care in establishing the rules
to properly define “new entrant” and prohibit relationships with entities that have incentive to

exclude genuine new competitors.

C. Band Plan Issues

The Commission should adopt band plans that facilitate creation of national providers to
achieve necessary economies of scale, while still protecting the public safety issues raised by
supporters of the Band Optimization Plan (BOP). Accordingly, the Commission should adopt
the first additional proposal, which would maximize the number of REAG licenses in the Upper
700 MHz auction while permitting resolution of the Canadian Border Area issue. If the

Commission does not adopt the proposed BOP alternative, the Commission should adopt Band
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Plan 1 for the Upper 700 MHz Band.

The reasons given by SpectrumCo and others for adoption of predominantly smaller
licenses have little, if any, merit. The Commission has already determined that it will offer more
than 800 EA and CMA size licenses in the Lower 700 MHz Band. This combination,
particularly when coupled with the open access proposals, provides more than enough spectrum
for rural providers and smaller new entrants not seeking a national footprint.

Closer examination demonstrates that the real division of opinion on the band plan is not
rural versus urban. Rather, the push by SpectrumCo and large wireless carriers for smaller
licenses appears designed to bolster their ability to block potential competitors from developing
powerful national networks that would challenge their existing broadband and wireless offerings.
That incumbents, Verizon and AT&T, have sided with the DBS Wireless and the 4G coalition
emphasizes this point. It appears that Verizon and AT&T hope to use these licenses for a
competitive “quad play” against cable, a move which would challenge not merely SpectrumCo’s
current broadband and video dominance, but would also threaten the stand alone wireless
providers as well. By contrast, Comcast and Time Warner — the principle cable investors in
SpectrumCo — have repeatedly maintained that they have no interest in entering into head-to-
head competition with the likes of T-Mobile and MetroPCS. Absent this understanding, it seems
odd that SpectrumCo should express such altruistic concern for rural providers and “backyard
entrepreneurs” by insisting that the Commission adopt a band plan that emphasizes smaller

licenses.
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D. Build-Out Requirements

PISC applauds the Commission for proposing meaningful build-out requirements and
agrees with the general proposal that licensees should be subject to a “use or lose” license
condition that will allow residents of unbuilt areas the use of this valuable spectrum. At the same
time, however, PISC also recognizes that new entrants may face high start-up costs and the
challenges of establishing a wholly new infrastructure. More stringent build-out requirements
appropriate for incumbents with a history of warehousing spectrum and neglecting rural areas
may therefore not be appropriate for new entrants. However, the Commission should be vigilant
that all licensees build-out service in a reasonable and timely manner or adopt some other
mechanism for utilizing the spectrum.

PISC proposes several ways to implement “use or lose” with rigorous build-out
requirements without discouraging potential new entrants or imposing undue burdens on
Commission staff. First, PISC reiterates its previous proposal that, rather than reclaim spectrum,
the Commission designate unserved areas as “vacant channels,” usable by unlicensed devices
approved in OET Docket No. 04-186. Second, PISC recommends that the Commission consider
proposals that will allow new entrants to demonstrate that failure to meet the service
requirements results from genuine difficulties rather than from an intent to warehouse spectrum

or leave rural areas unserved.

E. Designated Entity Credit & Two Sided Auction

PISC again urges the Commission to resolve the pending issues in Docket No. 05-211

swiftly. The Commission should grant the Council Tree/MMTC Petition for Reconsideration
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and should set rules limiting the relationships between designated entities (DEs) and large
wireless incumbents as proposed in the Further Notice in that proceeding.

PISC supports extending the DE credit to bidders on the E Block spectrum. However,
PISC strongly urges that the Commission resolve the outstanding rulemaking on the
modifications of the DE credit and prohibit DEs with material relationships with large incumbent
operators from receiving DE credits. Alternatively, PISC recommends that the Commission
adopt new entrant credits to encourage new entrants to bid on the E Block.

PISC does not believe that the Commission’s recently adopted rules preventing
designated entities from wholesaling their spectrum should apply to licenses subject to open
access conditions. The Commission adopted the rules to prevent larger incumbents from using
“sham DEs” to win licenses at a discount, then subsequently leasing the spectrum in an exclusive
leasing arrangement. These considerations do not apply where a license condition requires a
licensee to lease spectrum to all on a non-discriminatory basis. Accordingly, if the Commission
has not granted the Petition for Reconsideration filed by Council Tree and Minority Media
Telecommunications Council (MMTC), the Commission should either clarify that the rule does
not apply to an open access license or explicitly waive the rule for this proceeding.

Finally, despite rejecting the use of two-sided auctions in the Order the Commission
inconsistently seeks comment in the FNPRM on the use of two-sided auctions to clear the Guard
Band B Block licenses.>® As PISC observed in the previous round, a two-sided auction violates

the plain language of the statute, which requires the Commission to deposit all revenues from

% FNPRM at §187.
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spectrum auctions (less certain administrative expenses) into the U.S. Treasury.”

The Commission has offered no reasoned explanation for how to evade this statutory
command, let alone how to reconcile use of reverse auctions with its conclusion in the Order
that, given the availability of private secondary market transactions, reverse auctions are not

necessary to realize public interest benefits from the Guard Band B licenses.

CONCLUSION

The PISC appreciates the opportunity to submit these proposals to enhance competition
and promote the development of a third pipe in the upcoming 700 MHz auctions. The evidence
clearly shows that existing incumbents have no interest or incentive to use the valuable 700 MHz
spectrum for its highest and best use — deployment of a third pipe to American consumers.

Given that the U.S. continues to fall behind our international rivals in broadband deployment and
accessibility, the Commission simply cannot continue its past practices and “let the chips fall
where they may.” The Commission must take affirmative steps to encourage new entrants into
the wireless broadband market and to make sure that the licensees of the 700 MHz band provide
service in a manner that meets the needs of the public, not the needs of their shareholders. We

urge the Commission to adopt each of the proposals discussed above.

3% 47 U.S.C. §309()(8)(A).
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